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Abstract
This article examines the concept of the protection of non-combatants during armed
conflict in the jurisprudence of Imam Shams al-A’immah al-Sarakhsi (d. 483 AH), as
articulated in Sharh al-Siyar al-Kabir, and offers a comparative analysis with the
principles and provisions of International Humanitarian Law (IHL). The study
highlights that al-Sarakhsi’s approach is fundamentally based on the distinction
between combatants and non-combatants, rather than on factors such as gender, age,
profession, or social status alone. According to al-Sarakhsi, women, children, the
elderly, religious leaders, laborers, farmers, the sick, the wounded, persons with
disabilities, and the mentally incapacitated are entitled to protection during war so
long as they do not directly or functionally participate in hostilities. The article
demonstrates that once such protected persons engage in actual fighting, incitement,
strategic counsel, or other forms of effective participation in warfare, they lose their
protected status. This criterion closely corresponds to the modern IHL concept of
direct or functional participation in hostilities. Furthermore, al-Sarakhs1’s discussions
on hors de combat persons—such as the wounded, severely ill, and incapacitated—
reflect a strong emphasis on humanitarian considerations, restraint, and the
prevention of unnecessary violence. By comparing these classical Islamic legal
principles with the Geneva Conventions and their Additional Protocols, the study
finds a remarkable convergence between Islamic jurisprudence and contemporary
international norms regarding the protection of civilians and other non-combatants.
The article concludes that al-SarakhsT’s legal thought offers a coherent, principled,
and ethically grounded framework for regulating conduct during war, which remains
relevant and compatible with modern International Humanitarian Law.
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“Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely(4)
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“Civilian medical personnel shall be respected and protected(S)."
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“A person who is recognized or who in the circumstances, should be recognized to be
hors de combat shall not be made the object of attack®”.
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“To the maximum extent feasible, the Parties to the conflict shall Endeavour to avoid
the Pronouncement of the death penalty on pregnant women or mothers having
dependent infants, for an offence related to the armed conflict. The death penalty for

such offences shall not be executed on such women (",
L!/ui'(/izug-/ufl.afu:i’/!ijmu?/f,hbfuﬂz&iéfc,;mjy;?ﬂh)'tﬁuﬁpwé/ -y
Loy
-un%"f dw«wuk@w Z#d u;"/f:{’Ulng'dl} mufm“/ﬁ U
wKE L E Lo L S seu
JT el s nIL&L}JQ‘KLuMJ"“/uwAIKLMbﬂ;@ﬁfuf..éuu»fw“gt/'?/(u
alfdu,wg._f/v.fw..f!iLL;/JL/u";u/wﬁiufgu)/ru_/,m/u”

(8)’
M‘}[j m)_aul.w ‘)[

L/up/é/ JJ!L;&JJ)/JM}(.QMMVOMLJI

-3
2 . A

P ot CJ‘“M’J Oﬁ*“ QMJ‘J 1yl s W‘J uf;wd‘ & fu‘
-uj?é;i/gé/“mdg9;!/405:%0»114' "Lumu/J’/" el "Lu.f/.,i/

Ut bl S e d IS g e S Bt A g IS S U
F 16 g0 35BS etz E¥ o U F AN Bl gimdt e i w P
Ju’!:ng?gU})fUé[J!;L(gn/G//gL/ffuwu/;ﬁ:LJ&éJ/j@)gj”!-u?,:’//lglf/
GBS i e SBA L S PG S S g o

90 Lot S A 2055 4 S
SesSi S Ute St s hp o b St ST UF B mi 5 Uiy
AT el nl ) G\ F it B b1 by g3 T
VU F gl e § 6 s e eI b i b L 1 S E U Kb




Al — Aijaz, Research Journal of Islamic Studies & Humanities Vol. IX, No. 4 (Oct — Dec 2025) [75]

sk F SN E Sten I Wi s b i § 6 i s il Ui Ly £ 6
(L@y@i’fu‘ﬁwb/_.)lz‘f/?érwc/w%uggf‘;u?é_n(haﬁéJ_nru.“»u/mgé_mjv
OO S e B u’u,utg‘}fﬁ%f’, T

S eI ST VLT e b5 L UF sl

el o M L bl §UF B mmste Lads 5 5 L2 F e Ui $1F it
S vy E 2 E IS I ke 2oy

“The death penalty for an offence related to the armed conflict shall not be executed
on persons who had not attained the age of eighteen years(?) ”.
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“In time of peace, the High Contracting Parties and, after the outbreak of hostilities,
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the Parties thereto, may establish in their own territory and, if the need arises, in
occupied areas, hospital and safety zones and localities so organized as to protect
from the effects of war, wounded, sick and aged persons, children under fifteen,

expectant mothers and mothers of children under seven®””
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“The Parties to the conflict shall endeavor to conclude local agreements for the
removal from besieged or encircled areas, of wounded, sick, infirm, and aged persons,

children and maternity cases, and for the passage of ministers of all religions, medical
personnel and medical equipment on their way to such areas®®”,
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“The religious, medical and hospital personnel of hospital ships and their crews shall
be respected and protected; they may not be captured during the time they are in the
service of the hospital ship, whether or not there are wounded and sick on board(%?”,
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“Persons regularly and solely engaged in the operation and administration of civilian

hospitals, including the personnel engaged in the search for, removal and transporting
of and caring for wounded and sick civilians, the infirm and maternity cases, shall be

respected and protected(%””,
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“The wounded and sick shall be collected and cared for®?”,
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